
Forsters LLP   31 Hill Street London W1J 5LS   DX: 82988 Mayfair  T: +44(0)20 7863 8333   F: +44(0)20 7863 8444

W W W . F O R S T E R S . C O . U K

F O R S T E R S  R U R A L  L A N D  A N D  B U S I N E S S

The Green Unknown: 
Might Conservation 
Covenants transform the 
English countryside?

BRIEFING

Conservation Covenants (“CCs”) 
will allow landowners and 
developers to deliver “public 
money for public goods” through 
large-scale Environmental Land 
Management Schemes, tap into 
emerging private natural capital 
markets and discharge Biodiversity 
Net Gain obligations. If they are 
really to take off, the Government 
needs to align the tax regime with 
these environmental incentives.

CCs are a quietly radical innovation 
with the potential to revolutionize 
the way English and Welsh land is 
owned and managed. Introduced 
in the recent Environment Act 
and inspired by similar concepts 
in other countries, CCs will allow 
landowners to contract voluntarily 
with a “Responsible Body” to 
commit their land to “conservation”. 
They will be new “statutory burdens 
on land”, a unique and interesting 
mixture of new and existing legal 
instruments.

Tying up land long-term, perhaps 
even indefinitely, in such a specific 
way is a dramatic step and we will 
see how popular they become. 
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Rural landowners will be expected 
to provide land for conservation 
and to meet Biodiversity Net Gain  
(“BNG”) and other targets, so CCs 
will be particularly relevant to them. 

Moreover, sustainability is now 
so embedded in the national 
consciousness that, soon, 
every development will have a 
conservation element, even if 

only to offset or outsource its 
obligations, and particularly to 
provide the BNG required for 
planning permissions. 

In this article, we answer the 
following questions: 

1. What are CCs?

2. How will CCs work?

3.  Why would a landowner want to 
enter into a CC?
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1.  WHAT ARE CCS?

1.1  Context

CCs have been part of the 
conservation conversation for 
some time. The Law Commission 
published a report in 2014 and 
the Government carried out 
a consultation in 2019. They 
also exist, in various forms, in 
other jurisdictions including 
Scotland, New Zealand, USA and 
Australia. England and Wales 
formally introduced them in the 
Environment Act, which received 
royal assent on 9 November 2021. 
CCs will come into being on 30 
September 2022.

1.2  The legislation

Part 7 of the Environment Act is 
the Big Bang for CCs in England 
and Wales. There are two main 
elements. A landowner must 
contract:

• with a “Responsible Body” and

At this stage, various questions 
arise: 

• Will RBs be mainly existing 
bodies or new ones set up 
specifically to enter CCs?

• Will RBs be primarily national 
or local? (Even specific to 
particular CCs?) 

• Will RBs be primarily mass-
membership organisations like 
the National Trust, or private 
bodies like charitable trusts 
established by landowners?

• Where will RBs find the 
resources to carry out their 
obligations under CCs? 

1.4  What is a “conservation 
purpose”?

A conservation purpose must be 
intended to be for the public good 
and: 

• To conserve the natural 
environment of land or the 
natural resources of land or

• To conserve land as a place of 
archaeological, architectural, 
artistic, cultural or historic 
interest or

• To conserve the setting of land 
with a natural environment 
or natural resources or which 
is a place of archaeological, 
architectural, artistic, cultural or 
historic interest.

It is so widely drawn that, arguably, 
pretty much any land might have 
a conservation purpose. The 
Government and Law Commission 
emphasize that the “public good” 
should be interpreted in the widest 
sense. It will be interesting to see 
how creatively this is interpreted. 
Ultimately, if challenged, the courts 
will decide whether a CC is valid or 
not, although sensible agreements 
will contain dispute resolution 
provisions.  

• to use the land for a 
“conservation purpose”.

1.3  What is a Responsible Body 
(“RB”)? 

RBs must be approved by the 
Government and have some kind 
of conservation purpose. They 
will be responsible for enforcing 
the landowner’s obligations, but 
it can be either the RB or the 
landowner who actually carries out 
the conservation work. Both the 
landowner and the RB can enforce 
against one another like parties in a 
conventional contract (RBs will not 
be arms of the state).  

It seems likely that RBs will 
principally be large, national 
charities like the National Trust 
or the RSPB, but they could also 
be local (even community) bodies 
set up specifically for small-scale 
projects. They will not receive any 
public funding for administering 
CCs. 
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1.5  CC legal foundations

CCs combine elements of:

• Ordinary covenants, requiring 
the landowner to do or not do 
certain things on the land.

• Special National Trust 
and Forestry Commission 
covenants, as RBs will be able 
to enforce them without owning 
adjoining land and

• Section 106 planning 
agreements, as CCs will appear 
on the Land Charges Register 
rather than the property’s title.

The really novel feature is that 
CCs can impose positive (as well 
as negative) obligations on a 
landowner’s successors.

2.  HOW WILL CCS 
WORK?

Only when they come into force will 
we see how CCs work in practice. 
Meanwhile, the following rules, from 
the Environment Act, give a sense 
of their shape: 

2.1  Tenants

Whether a tenant can enter a CC 
without their landlord’s consent is a 
grey area. Consequently, it will be in 
both parties’ interests for a tenant 
to seek their landlord’s approval 
before entering into a CC.  

The Government is keen for tenants 
to enter into CCs; there is no 
landlord consent requirement in 
the legislation. However, if the CC 
involves the tenant significantly 
altering their holding or farming 
practice, the landlord’s consent 
could be required.

Several commercial points flow 
from a tenant entering a CC. It 
could affect the rent review by 
enhancing or diminishing the land 
value. 

Who will own/have the benefit 
of any enhancement to the land 
arising from the CC? The tenant 
might seek compensation for any 
improvement to the value of the 
land. The landlord might argue that 
the CC has diminished the value 
of the land and seek damages. If 
a tenant CC prevents the landlord 
from developing the land, then the 
diminution in value is potentially 
substantial. As with consent for 
alterations, the licence for consent 
should provide explicitly for these 
issues to avoid dispute later. In new 
leases, landlords should include a 
requirement for such a licence if a 
tenant wants to enter into a CC. 

The legislation says anyone who 
owns land freehold or has a lease of 
more than seven years (no matter 
how much has expired) can enter 
into a CC. This poses problems for 
Agricultural Holdings Act (“AHA”) 
tenants. Although AHA tenants 
have high security of tenure and are 
long-term occupiers, AHA tenancies 
run year to year. Unless the 
Government clarifies or changes 
the legislation, AHA tenants may be 
excluded from CCs on this ground. 

2.2  Duration

As noted above, CCs will bind 
the landowner’s successors in 
title. CCs can be indefinite but 
sensible landowners will agree a 
specific period with the RB (they 
will need to last for at least 30 
years to secure Biodiversity Net 
Gain, which we cover below). For 
tenants, they will last until the 
end of the term. Significantly, if a 
tenancy is terminated early, (one 
year into a hundred-year term, for 
example) the CC would carry on 
for the remaining years and bind 
the landlord – another reason for 
landlords to insist the tenant seek 
their consent. Licences for consent 
should include protection against 
losses flowing from a tenant’s 
default, such as security over a 
deposit account. 

2.3  Enforcement

Punishments for breaching CCs 
are the usual suspects: orders for 
specific performance of obligations; 
injunctions; damages; orders for 
payment of amounts due. 
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The court will consider the public 
interest in choosing a remedy and 
could award exemplary/punitive 
damages against a landowner in 
excess of actual damage caused. 
The limitation period will be six 
years from the date of the breach, 
although as most breaches will 
be ongoing this could be elastic. 
Landowners will be able to use 
factors beyond their control and 
emergencies as defences. As CCs 
are private, contractual agreements 
there will be no criminal sanctions.  

2.4  Discharge or modification 

The landowner and RB can agree to 
modify or discharge a CC, though 
any modifications will still need to 
meet the “conservation purpose” 
criteria. Either party can also apply 
to the Upper Tribunal to modify or 
discharge CCs where reasonable, 
but the Upper Tribunal will not be 
able to take account of a change in 
a party’s circumstances making a 
CC unaffordable for that person, so 
long-term cashflow will obviously 
need to be considered when 
entering a CC.  

In practice, ongoing dialogue 
between a landowner and RB will be 
important, particularly in the early 
days. Parties should also agree 
a timeframe for reviewing a CC 
formally, say every two years. 

3.  WHY WOULD A 
LANDOWNER WANT TO 
ENTER INTO A CC?
Time will tell how popular CCs are. 
The starting point is that CCs will 
restrict a landowner’s agency over 
their land and, therefore, devalue it, 
potentially substantially, depending 
on the opportunity cost. What’s 
more, there is no direct public 
funding so CCs will need to align 
with other revenue schemes. 

3.1  Altruism/environmental 
reasons 

The environmental movement is 
now so strong that many people 
are keen to do and be seen to do 
“the right thing” for the planet. 
CCs are one way of achieving this. 

As discussed, CCs’ “conservation 
purpose” is broad and could have 
wide appeal to protect specific 
things that people or companies 
want to preserve or enhance, 
whether in their lifetime or as a 
legacy. The point when land is 
transacted – whether sold, leased, 
or left or gifted to a family member 
– is a logical moment to enter 
into a CC. Even if environmental 
conscience is not the sole 
reason it will often be a factor in 
decision making alongside other 
considerations. 

3.2  BNG 

Every development requiring 
planning consent will need to show 
10% BNG, another Environment Act 
innovation. So there is going to be a 
lot of BNG around; CCs will be one 
way of providing it as developers 
and builders will have the choice 
between CCs and planning 
obligations (typically delivered 
under section 106 agreements 
with local authorities). There will 
be a register of land on which BNG 
requirements are secured by CCs 
or planning obligations, but we do 
not yet know how detailed it will 
be. The main difference between 
CCs and section 106 agreements 
is enforcement; the latter will be 
enforced by the local authority 
whereas the former will be subject 
to an RB. Initially, developers will 
likely stick with the devil they know 
(section 106 agreements), but they 
could switch to CCs if they perceive 
them to be more flexible, more 
bespoke, more straightforward to 
agree and cheaper than section 
106 agreements. Cynically, you 
might expect RBs (because of the 
uncertainty of their resources) to 
be less rigorous enforcers than 
local authorities. 
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3.3  Natural Capital Agreements 

Natural capital agreements are 
where a landowner contracts 
with a third party to provide an 
environmental service, like carbon 
sequestration or tree planting. 
They are relatively new but likely to 
become popular as governments, 
companies and individuals take 
steps to reduce their carbon 
footprint and environmental 
impact. Currently, they take the 
form of leases or service contracts. 
CCs could be a way to secure 
and enforce the environmental 
obligations within natural capital 
agreements, like a charge or a 
restriction on a property’s title to 
protect an overage agreement or 
other obligation. They could also 
tie into the Environmental Land 
Management Schemes (“ELMS”) 
we cover below. 

3.4  Tax incentives

Tax is the elephant in the forest 
here. At the moment there 
are no tax incentives for CCs 
– the Government wants CCs 
(and indeed all natural capital 
arrangements) to be primarily 
private-sector-funded. But that 
could change if it wants to promote 
them and join up incentives for 
landowners. In other countries 
there seems to have been major 
take up only where there is a tax 
incentive (the USA is world-leader 
here, with federal income tax 
deductions and state tax credits). 
Agricultural subsidy reform may 
push landowners towards more 
sustainable management, but this 

does not align with the tax regime 
yet; notably inheritance tax with its 
traditional definitions of agriculture 
for Agricultural Property Relief and 
business for Business Property 
Relief. Without a change in the law, 
entering land into environmental 
schemes and pursuing less 
conventional farming will jeopardize 
both reliefs. This is a key policy 
focus in the rural world. 

3.5  Environmental Land 
Management Schemes (ELMS)

CCs are well-suited to Landscape 
Recovery Schemes (“LR 
Schemes”). LR Schemes are 
the largest, most ambitious 
ELMS component, intended for 
landowners who (according to 
DEFRA) want to “take a more 
radical and large-scale approach 
to producing environmental and 
climate goods on their land”, they 
will operate over 500 to 5,000 
hectares and are expected to last 
for at least 20 years. 

Most LR Schemes will require co-
operation by groups of landowners, 
which is where CCs come in. DEFRA 
suggests CCs could be used to 
secure such agreement between 
landowners and secure the LR 
Schemes, as with natural capital 
agreements.  

Applications for pilot LR Schemes 
opened on 1 February 2022 and 
up to fifteen will be chosen in the 
summer of 2022. Like CCs, LR 
Schemes are yet to come into force.  
This is a space worth watching. We 
do not know how much money will 
be available for LR Schemes.

Each will be bespoke, and the 
Government says they must secure 
private as well as public funding. 
Indeed, LR Schemes are intended 
to help landowners access the 
growing market for natural capital 
services like carbon sequestration 
and to develop standards and rules 
for those markets.  

While some landowners will go 
the full Knepp and rewild, most 
will want to ensure that land in 
LR Schemes can still be farmed 
commercially (including to 
qualify for inheritance tax reliefs). 
Therefore, those negotiating and 
drafting CCs should take care 
that they are not too restrictive 
of farming and other activities. 
And, as suggested above, well-
drafted CCs will include a review 
mechanism. On the ground, this 
will be complex, particularly as 
LR Schemes will probably involve 
several landowners.

CONCLUSION

Farming and landowning in the 
UK are in a period of regulatory 
and economic uncertainty. If the 
Government wants farmers to 
deliver public goods (as well as 
food security), it needs to ensure 
ELMS provides sufficient public 
money. It also needs to reform 
tax reliefs to reward conservation. 
CCs are potentially a good means 
by which landowners can deliver 
conservation – especially on a large 
scale with ELMS – but on their own 
they are not enough. 

BRIEFING

THE GREEN UNKNOWN



Forsters LLP   31 Hill Street London W1J 5LS   DX: 82988 Mayfair  T: +44(0)20 7863 8333   F: +44(0)20 7863 8444

W W W . F O R S T E R S . C O . U K

6

“HIGHLY CAPABLE AND 
ABLE TO DELIVER RESULTS 
IN TIGHT TIMELINES, 
WHICH IS ESSENTIAL 
WHEN PURCHASING OR 
REFINANCING PROPERTY. 
FORSTERS REALLY CARES 
ABOUT ITS CLIENTS.”
The Legal 500, 2020

“EXCELLENT TEAM THAT 
UNDERSTANDS THE 
MARKET AND HAS THE 
EXPERIENCE AND SKILL 
TO WORK ALONGSIDE ITS 
CLIENTS AND WIDER TEAM 
MEMBERS TO GET THE 
BEST RESULT.”
The Legal 500 UK, 2022

“THEY HAVE A DEPTH OF 
KNOWLEDGE BUT MORE 
IMPORTANTLY APPROACH 
PROBLEMS WITH A CAN-
DO ATTITUDE AND TAKE 
PARTICULAR CARE AROUND 
MANAGING THEIR CLIENTS.” 
Chambers UK, 2022

Forsters is the country’s foremost Rural Land and Business practice. Our modern, commercial and 
efficient approach sets us apart from other leading firms in this sphere.

Our expertise encompasses every aspect of Rural Land and Business, from land sale and purchase to 
agricultural tenancies, from preserving and protecting mineral rights to tidal river schemes, and from 
easements between neighbours to multi-million-pound development projects. 

Alongside traditional landowners, we advise private and commercial investors, and we keep abreast 
of every development in our field. Our business is based on the relationships we build with our clients 
and with other specialists like agents, brokers and surveyors. With new clients our deep knowledge of 
the area is complemented by the time we invest in getting to know them and their particular needs and 
concerns. Our clients depend on us and we value the respect we build with them, over generations. 
Because we take the long view, we know how important it is to develop trust and confidence in the advice 
and service we give.

Taking a collaborative approach with our clients and with Forsters’ teams across Private Client and 
Real Estate means we can understand our clients’ needs and provide specialist advice tailored to every 
sphere and every situation. Our clients are ahead of the curve, and so are we.
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P O L L Y  R E E V E

Counsel
Rural Land and Business

T: +44 (0)20 7863 8589 
E: polly.reeve@forsters.co.uk

Polly is Counsel in the Rural Land 
and Business team. Polly has 
extensive experience and has 
handled a wide range of high profile 
estate transactions. This has 
included the sale and purchase of 
estates of historical importance and 
portfolios of investment agricultural 
property, with residential and 
commercial aspects.

She has particular expertise in 
acting for landowners in realising 
the development potential of 
their land. This ranges from 
small scale option agreements 
and conditional contracts for 
small scale developments to the 
promotion of larger scale residential 
developments. She also acts for 
clients in the negotiation of more 
complicated hybrid promotion 
and option agreements for large 
scale residential and mixed use 
developments.

Polly also advises clients on a 
range of other matters, including 
re-financing of estate assets, 
negotiating easements across 
estate land, often with renewable 
infrastructure providers, and 
frequently deals with a range of 
landlord and tenant matters that 
arise on farms and estates.

H E N R Y  V A N E

Associate
Rural Land and Business

T: +44 (0)20 7863 8377 
E: henry.vane@forsters.co.uk

Henry is an Associate in the Rural 
Land and Business team.

He acts for clients on various of 
rural property matters, including 
the sale and purchase of farms 
and estates with agricultural, 
commercial and residential aspects.

Henry advises on acquisition and 
disposals of land, re-financing of 
estate assets and has a particular 
interest in the agricultural and 
environmental aspects of land 
ownership.

He read History at Cambridge and 
trained at Hogan Lovells before 
joining Forsters in March 2020.

T H O M A S  M A W S O N

Associate
Rural Land and Business

T: +44 (0)20 3872 1050 
E: thomas.mawson@forsters.co.uk

Thomas is an Associate in the Rural 
Land and Business team.

He acts on rural and agricultural 
matters, including the purchase, 
financing, management and sale of 
country houses, farms, and estates. 
Thomas advises on Agricultural 
Holdings Act and Farm Business 
Tenancies, renewable energy, 
housing development and estate 
matters including easements 
and shooting rights. Thomas is 
particularly interested in historical 
properties and architecture.

Thomas read History at Christ’s 
College, Cambridge, trained at 
Forsters and qualified in 2020.
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